The Act  prohibits  an operator  from discriminating  against   a miner
because he "has  testified or is  about   to  testify  in  any  such   proceedings
under the Act"    30 U.S.C.  815(c)(l).    Anamax's  policy  is   inherently
discriminatory against  a miner whp must   appear  in  an MSHA proceeding  during
a miner's day shift work hours because  such  an appearance has   an adverse
affect  on his employment  record,   namely an  unexcused   absence^ is ^ charged.
This  policy  then could have  a chilling effect-on  a miner's  willingness   to
institute a proceeding under the Act.    Lund's   appearance before  the Judge
was  protected  activity.     However,   the  pre-hearing conference   did  not   take
place during Lund's work shift   and  consequently,  he was   not   required  to
take  time off  from his  job  in order  to  attend   the  conference.     Anamax's
policy was  not  enforced against Lund,   and,   therefore,   notwithstanding   the
validity of the policy under the Act,- Lund  suffered no discrimination
because of it.

XXVI

AN ANAMAX SAFETY OFFICIAL REFUSES LUND'S   REQUEST
TO  ISSUE A SAFETY LETTER TO  SUPERVISOR LOGAN. !!/

Witnesses:    Lund,  Logan,  Caylor,  Johnson

205.   On July 5,  1981  Lund's  supervisor Hassell Logan  climbed   a
structure  and welded a  ladder  in place, as he  stood  on a  cross member  of  the
structure  (Tr.   327,  680).

206.   Lund's complaint   to  the  safety department  was   that   a supervisor
had climbed  the  tower without   tying  off with  a  safety  belt   and   lanyard.
The climbing was done over Lund's head   (Tr.   327,  593,   690).

207.   The day following  this  incident Lund  contacted John Caylor  in  the
Anamax safety department.     Lund  requested  that   a safety  letter  be   issued   to
Logan (Tr.   330).

208.   Caylor  told Lund,   and he  reiterated  at   trial,   that  Anamax has   no
policy authorizing an hourly employee  to issue  a  safety  letter   to  a
supervisor  (Tr,   330,  592,  593).

209.    Caylor  took Lund's  safety complaint  and  investigated  the
incident  (Tr.  593).

210.     Caylor  found  that Logan was  12 feet  off the  ground   (outside
measuresment)  and unsecured while he  welded  the   ladder.     On  the   inside   of
the structure Logan was  four to  five  feet  off of  the  ground.

_31/    Paragraph 33 of the  amended  petition.

282r a  federal  court  would  not  be a chargeable  absence,     The
